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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 74-1471 


ANTHONY E. LIPANI, 

Plaintiff-Appellant, 

v. 

BOHACK CORPORATION, 

Defendant-Appellee. 


ROBERT LOESCH, 

Plaintiff-Appellant, 
v. 

BOHACK CORPORATION, 

Defendant-Appellee. 


On Appeal from the United States District Court 
for the Eastern District of New York 


REPLY BRIEF FOR THE PLAINTIFFS-APPELLANTS 


The appellants' opening brief in this case was filed 
on July 19, 1974. Shortly thereafter the appellee, Bohack 
Corporation, commenced bankruptcy proceedings. On July 30, 1974, 



the Bankruptcy Court issued an order staying all judicial 
actions. This was followed, on August 23, 1974, by an order of 
this Court staying this particular appeal, but noting that 
appellants were not prejudiced from moving to vacate the stay in 
the event the Bankruptcy Court modified its order of July 30, 

1974. The Bankruptcy Court did subsequently modify its order and, 
on September 22, 1976, this Court granted the appellants' motion 
to dissolve he stay. Appellee's brief was thereafter filed on 
October 29, 1976. 

This reply brief is intended to answer several 
contentions made by the appellees in its brief, as well as to 
apprise the Court of recent significant developments in the law— 
particularly the Supreme Court's 1975 decision in Foster v. 

Dravo Corp., 420 U.S. 92—which, we submit, dictates reversal of 

- y 

the district court decision in this case. 

1. Appellee asks this Court to uphold the district 
court decision and asserts that under the principies ennunciated 
by the Supreme Court in Foster v. Dravo Corp. , supra , vacation 
and sick leave benefits must be denied to the veterans in this 
case. Its position, however, is without merit. 


1/ It should be noted t\at the veterans' reemployment rights 
provisions of the Military Selective Service Act (50 U.S.C. App. 

S 459) were recodified into 38 U.S.C. § 2021, et seq. (Chapter 43) 
by P.L. 93-508, 88 Stat. 1578, on December 3, 1974, with non- 
substantive wording changes in those sections which are pertinent 
to this action. The pertinent provisions of the recodified Act 
are reproduced in the Statutory Addendum to this brief. 
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(a) In Foster, the Supreme Court was asked to decide 


whether veterans were entitled to vacation benefits when the 
governing collective bargaining agreement tied these benefits to 
a requirement that the employees work a minimum of 25 weeks in 
each calendar year. The Court began by reaffirming the principle, 
established in cases such as Accardi v. Pennsylvania R. Co. , 383 
U.S. 225 (1966), and concurred in by this Court in cases such as 
Palmarozzo v. Coca-Cola Bottling Co. of New York, Inc. , 490 F.2d 
586, 590 (C.A. 2, 1973), cert. den. 417 U.S. 955 (1974), that 
"a returning serviceman must be treated as if he had kept his 
job continuously through the period of his military Service" 

(420 U.S. at 99). Turning specifically to the issue of vacation 
benefits, the Court ruled that a veteran's military Service must 
be counted toward vacation benefits in his year of return and 
the year thereafter "where it clearly appears that vacations were 
intended to accrue automatically as a function of continued 
association with the company" ( id. at 101). The Court held that 
it is only in those circumstances "where the work requirement 
constitutes a bona fide effort to compensate for work actually 
performed," that vacation benefits will be denied to returning 
veterans ( id. at 99), and counseled against denying benefits 
in instances where the work requirement is "so insubstantial 
that it appears plainly designed to measure time on the payroll 
rather than hours on the job * * *" ( id. ). In examining the 
contract before it the Court ruled that the provision requiring 
a minimum of 25 weeks of work in each calendar year constituted 
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a "bona fide" work requirement; therefore, a returning veteran 
who did not fulfill the requirement was not eligible for a 
vacation. 

(b) The Foster rationale, when applied to the collecti *e 
bargaining agreement in this case, demands a reversal of the 
district court decision since vacation leave here is conditioned 
simply on the passage of time, and is thus a perquisite of 
seniority under Section 2021(b) (2) of the Act (38 U.S.C § 2021 (b) (2)). 
Article X, Section A, of the bargaining agreement provides that 
1 week of paid vacation is accrued after "six months of continuous 
working service" and that 2 weeks paid vacation are received after 
12 months of service. The length of vacation thereafter increases 
with the number of years an individual has been in the employ of 
the company (A. 13a-14a). Vacations plainly are predicated simply 
upon the passage of time, and not upon days actually worked. 

Significantly, the court below did not find, and the 
appellee does not now claim, that the Artxcle X, Section A, 
requirement constitutes, in the words of the Supreme Court in 
Foster v. Pravo Corp. , "a bona fide effort to compensate for 
work actually performed" (420 U.S. at 99). Rather, appellee 

I 

relies primarily, at pages 9-10 of its brief, upon Sections B and 
C of Article X, which establish how vacation pay is to be computed 
once a vacation has been accrued. These provisions as to com- 
putation are, however, simply irrelevant to the question of 
whether a vacation is or is not accrued in the first place. 
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Additional proof that vacations are tied to continuous 
employment and not actual work is found in Section I of Article X 
which provides that "[tjime not worked by an employee because of 
illness shall be considered time worked for the purpose of 
computing the vacation of an employee, provided such employee has 
worked a minimum of thirty (30) days during the year" (A. 8a). 
Moreover, time not worked because of official union business, 
jury duty, or work-related accidents is treated as time worked 
for vacation accrual purposes (A. 68a-69a). Certainly it cannot 
be argued that under these circumstances vacations are based on 
actual work performed. Cf. , Nichols v. Kansas City Power & 

Light Co. , 391 F.Supp. 833, 840-841 (W.D. Mo., 1975). 

(c) The Supreme Court and several lower Federal courts 
have construed similar vacation provisions in collective 
bargaining agreements as being founded simply on the passage of 
time rather than establishing an actual work requirement. Thus, 
in Foster v. Pravo Corp. , supra , the Supreme Court, in discussing 
its prior decision in Eagar v. Magma Copper Co. , 389 U.S. 323 
(1967), stated that the proviso in the collective bargaining 
agreement at issue in Eagar that "[a]n employee must have been 
on the Company's payrol.L continuously for three (3) months prior 
to the holiday in question" ( Magma Copper Co. v. Eagar , 380 F.2d 
318, 320 (C.A. 9, 1966)), wa3 not a "work requirement" (420 U.S. 
at 98). Moreover, the Foster Court, in discussing the vacation 
provision in the case before it, contrasted "the conditions of 
eligibility for a vacation [with] the terms governing the lergth 
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of the vacation to which an employee is entitled" ( id. at 101, 
n. 9). Eligibility had been found to be dependent on 25 full 
weeks of work. Length of vacation, on the other hand, increased 
"with the employee's length of 'continuous employment'" ( id. ). The 
Court made it ciear, and the Dravo Corporation conceded, that the 
computation of length of vacation time must include time spent 
in the military because this was not based on a work requirement 
but, rather, on the passage of time ( id. ). 

The lower Federal courts have also characterized 
vacation provisions similar to the one at issue here as being 
based on simple continuous association with a company and not 
actual work performed. Thus, in Locaynia v. American Airlines , 

Inc. , 457 F.2d 1253 (C.A. 9, 1972), cert. den. 409 U.S. 982 (1972), 
a decision which the court below admitted "is directly contrary to 
our conclusion" (A. 62a), the Ninth Circuit awarded full vacation 
benefits to three veterans in their year of return (1967), even 
though they had all been in military Service for the complete 
vacation accruing year (1966). tfhe collective bargaining 
agreement in Locaynia , like the agreement in controversy here, 
based vacation eligibility on "continuous Service" (457 F.2d at 
1254, n. 2), with a reduction for leaves of absence in excess of 
60 days ( id. at 1255, n. 5). While Judge Hufstedler, who wrote 
the majority opinion in Locaynia , did not elaborate in that 
opinion upon the nature of the vacation requirement, she later 
stated in the subsequent vacation eligibility case of Austin v. 
Sears, Roebuck and Co. , 504 F.2d 1033, 1034 (C.A. 9, 1974), that 
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"[t]he Sears collective bargaining agreement, unlike the contract 

considered in Locaynia , based eligibility for vacation benefits 

on actual work" (emphasis added). It is noteworthy that the 

decision in Austin placed considerable reliance on the Third 

Circuit's decision in Foster v. Dravo Corp., 490 F.2d 55 (C.A. 3, 

2 / 

1973), aff'd. 420 U.S. 92 (1975). 

To the same effect is Ewert v. Wrought V7asher Mfg. Co. , 
477 F.2d 128 (C.A. 7, 1973), where a "continuous employment" 
requirement was modified by an excess leave (90 days) requirement. 
The Seventh Circuit ruled that "the vacation rights under the 
contract in this case are perquisites of seniority" (477 F.2d at 
129), and awarded vacation benefits to several veterans for their 
year of return from military service just as in Locaynia , 
notwithstanding that they too had not been at work for the entire 

V 

accruing year. The Seventh Circuit in Ewert also expressly 
rejected the district court decision in Connett v. Automatic 
Electric Co. , 323 F.Supp. 1373 (N.D. 111., 1971), a decision 
relied upon in the instant case by the court below (A. 61a, 63a). 
(See 477 F.2d at 129.) 


2/ Significantly, the Third Circuit in Foster stated: "[T]he 
collective bargaining agreement in Locaynia did not provide 
that a specified minimum amount of work was prerequisite to 
the employee's vacation benefits" (490 F.2d at 60-61). 

3/ The provisions of the contract in Ewert are set out in 
the district court decision, 335 F.Supp"! 5T2, n. 1 (E.D. 

Wis., 1971) . 

4/ The Third Circuit in Foster also viewed the contract in 
Ewert as not containing the type of substantial work requirement 
whfch must be met by a returnina veteran in order to obtain vaca¬ 
tion benefits for his period of military service (490 F.2d at 61). 
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Finally, in Aiello v. Detroit Free Press, Inc. , 397 

F.Supp. 1401 (E.D. Mich., 1974), rehearing den. 77 CCH Labor Cases 

1110,999 (June 25, 1975; not officially reported; copy attached) , 

appeal pending C.A. 6, Nos. 76-1822 and 76-1823, the court held 

that a provision which predicated vacation accrual on various 

periods of continuous service "establishes no work requirement 

as a condition to vacation entitlement" (397 F.Supp. at 1406). 

In its Order denying Defendant's Motion for Rehearing, which 

had been stayed pending the Supreme Court's decision in Foster , 

the court stated that: 

[The] difference in the results reached is 
entirely a function of the differencet, 
between the collective bargaining agreements 
in the two cases. The agreement involved in 
the Foster case included a substantial work 
requirement upon which vacation benefits 
were conditioned. The veteran had failed to 
satisfy that work requirement. On the other 
hand, in our cases, the agreement contained 
no work requirement; vacation benefits 
accrue to employees in Plaintiffs' status 
merely by reason of their being in the con¬ 
tinuous service of the Defendant [77 CCH 
Labor Cases 1110,999 at p. 19,383] .5/ 

We also note that the Sixth Circuit has adopted the 

view that vacation provisions of collective bargaining agreements 

"ought to be interpreted in the same way that settled industrial 


5/ Kasmeier v. Chicago, Rock Island and Pacific R. Co., 437 F.2d 
T51 (C.A. 10 , 1971), another decision relied upon by the district 
court and by appellee is distinguishable to the same extent as 
is Foster. In Kasmeier , the court held that a 110-day work 
requirement had to be met for full vacation entitlement. Foster 
sanctions that resuit just as it sanctions the resuit appellants 
seek in the instant case. 








practice interpreted others * * *" ( Schneider v. Electric Auto - 

Lite Co. , 456 F.2d 366, 371 (C.A. 6, 1972)). In this regard, we 

refer the Court to two representative arbitration decisions 

which have interpreted vacation provisions predicating vacation 

accrual on "continuous employment" ( Crescent, A Division of 

Cooper Industries, Inc. , 72-ARB 118217, April 25, 1972; copy 

attached) or "service with the Company" ( Peterbilt Motors Co. , 

66 LA 160 (February 3, 1976; copy attached)). In both decisions 

the arbitrators ruled that the provisions do not mean that actual 

work must be performed during the year in order for an employee 

£/ 

to receive a full vacation. 

It is thus evident that in this case vacation benefits 

accrue with the passage of time, are not tied to a bona fide work 

requirement, and are therefore perquisites of seniority under 

Section 2021(b)(2) of the Act. Accordingly, the district court 

7/ 

decision should be reversed. 


6 / Included in the Record on appeal in Aiello v. Detroit Free 
Press, Inc., supra, is an arbitration award interpreting the 
vacation provisions of the collective bargaining agreement at 
issue there. In that decision, the arbitrator also ruled that 
a "continuous service" provision did not constitute a work 
requirement. A copy of that decision (pp. R-64 - R-72 of the 
Record on appeal) is attached hereto. 

7/ Appellee relies at pages 10-12 of its brief upon this Court's 
ilecision in Straus-Duparquet, Inc. v. Local Union No. 3 , 386 F.2d 
649 (C.A. 2, 1967), for the proposition that "vacation pay * * * 
has been held by this court to be compensation for Services 
rendered." Straus-Duparquet is, however, inapposite since it 
deals soLely with vacation pay within the context of the Bankruptcy 
Act. While vacation pay may be classified as wages under the 
bankruptcy laws, that analysis is not controlling in veterans' 
reemployment rights cases. See e.g. , United States v. Embassy 
Restaurant, 359 U.S. 29, 33 (1959). 






• | 

2. Appellee asserts, erroneously, and the district 
court erroneously held, that vacation benefits cannot be awarded 
in this case because the collective bargaining agreement contains 
no provision for counting time spent by employees on leave of 
absence or furlough toward the accrual of a vacation. However, 
the courts have consistently held that in determining whether 
vacation benefits are perquisites of seniority, the controlling 
question is whether vacations are intended to accrue simply by 
virtue of continued association with the company. They have, 
at the same time, rejected the proposition that returning 
veterans are to be equated with other employees returning from 
nonmilitary leaves of absence. 

This is the holding of the Fifth Circuit in Hollman v. 

17 - 

Pratt & Whitney Aircraft , 435 F.2d 983 (C.A. 5, 1970); of the 
Eighth Circuit in Morton v. Gulf, Mobile and Ohio Railroad Co., 

57 

405 F.2d 415 (C.A. 8, 1969); and of countless district courts. 


8/ In Hollman the company had contended that "an employer who 
«lenies a returning veteran vacation pay has not infringed upon 
his rights so long as he has treated the veteran precisely the 
same as he would have treated an employee on furlough or leave 
of absence for the same period of time that the returning veteran 
was in the service" (435 F.2d at 986). The Fifth Circuit rejected 
this argument and held that "[t]his proffered path, however, was 
barricaded by the Supreme Court in Eagar v. Magma Copper Co. [389 
U.S. 323 (1967)], which was decided per curiam on the authority 
°f Accardi v. Pennsylvania R. Co. , 383 U.S. 225 * * * (1966)" ( id. ). 

9/ In Morton the Eighth Circuit wrote: "It is urged that if 
another employee similarly situated to Morton had been on leave 
of absence from the Railroad rather than in military service for 
the same four years, he would not have performed 'compensated 
service' as defined by the collective bargaining agreement and 

[Continued on next page] 
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See e.g. , Dufner v. Penn Central Transportation Co. , 374 F.Supp. 
979, 989 (E.D. Pa.., 1974); and the recent case of Aiello v. Detroit 
Free Press, Inc. , supra , 397 F.Supp. at 1407. 

This Court, as well as the Supreme Court, has 
consistently considered returning veterans as if they had 
remained at work during their military Service in awarding them 
benefits protected by the Act even though nonveterans on furlough 
or leave of absence were not accorded the same privilege of 
counting time not worked toward fulfillment of so-called "work 
requirements." See e.g. , Hatton v. Tabard Press Corp. , 406 F.2d 
593 (C.A. 2, 1969) (pay progression); Borges v. Art Steel Co. , 

246 F.2d 735 (C.A. 2, 1957) (pay progression); Accardi v. 
Pennsylvania R. Co. , supra (severance pay); Palmarozzo v. Coca-Cola 
Bottling Co. of New York, Inc. , supra (severance pay); Tilton v. 
Missouri P. R. Co. , 376 U.S. 169 (1964) (position on seniority 
roster); Brooks v. Missouri P. R. Co. , 376 U.S. 182 (1964) 

(position on seniority roster); Eagar v. Magma Copper Co. , supra 

(vacation and holiday pay). 

And, of course in Foster, the Supreme Court looked 
to the treatment of employees who remained at work, as opposed to 


9/ [Continued] 

would have been entitled to more than ten days of vacation pay 
in 1966 and 1967. The issue here, however, is whether vacation 
pay is a seniority right under the statute. If so, Morton's 
Service time counts; if not, Morton is to be treated as any 
other employee who had been on non-military leave" (405 F.2d 
at 417). 
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those on leave, to determine if the vacation benefits at issue 
were perquisites of seniority. It was only after deciding that 
the vacation benefits were not perquisites of seniority that 
the Court in Foster turned to the treatment of employees on 
furlough or leave of absence under the "other benefits" clause 
of Section 2021(b)(1) of the Act. (See point 4 infra at 
pp. 13-16.) The same approach is controlling here. It is ciear, 
therefore, that app 2 llee's contention that returning veterans 
must be treated exactly as civilians on furlough or leaves of 
absence is without merit and must be rejected. 

3. Appellants Loesch and Lipani are also entitled to 
have the time they spent in the military counted toward sick 
leave credit. As we emphasized in our main brief (pp. 21-22), 
the only requirement for attainment of the full 10 days of sick 
leave for each year is that an employee must have "completed at 
least one (1) calendar year of employment" (A. 14a). There is 
absolutely nothing in the collective bargaining agreement to 
indicate that the accrual of sick leave credits is based on 
actual work. Significantly, the court below did not even analyze 
the issue of sick leave credits, nor did it give any basis for 
its conclusion that the plaintiffs were not entitled to the 
full benefits in their year of return from military service. 

In addition to our discussion, supra , with respect to 
vacation benefits, we note that the court in Nichols v. Kansas 
City Power & Liqht Co. , 391 F.Supp. 833 (W.D. Mo., 1975), held 
that the sick leave in dispute there "accrues as a resuit of 
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continual 'employment, ' not work performed" ( id. at 840). The 
court came to that conclusion in part because of the provision 
that "sick leave accrues during a 'sick leave or compensable 
injury absence'" ( id. at 840-841). Not only does sick leave 
continue to accrue in the instant case while an employee is on 
sick leave or compensable injury absence, but also while he or 
she is off work on union business and jury duty (A. 68a-69a). 
Accordingly, appellants are entitled to full sick leave credit 
in the year of their return from military Service. 

4. Assuming arguendo that the vacation and sick leave 
benefits at issue here are not found to be perquisites of 
seniority under Section 2021(b)(2) of the Act, the plaintiffs 
are nevertheless entitled to have their military service time 
counted toward the accrual of these benefits by virtue of the 
so-called "other benefits" clause of Section 2021(b)(1) of the 
Act. That clause provides that a reemployed veteran "shall be 
entitled to participate in insurance or other benefits offered 
by the employer pursuant to established rules and practices 
relating to employees on furlough or leave of absence in effect 
with the employer at the time such person was inducted into 
[the Armed Forces] * * 

Thus, while a court may not consider the status of 
those on nonmilitary furlough or leave of absence when making 
the determination under Section 2021(b)(2) of the Act as to 
whether the benefit at issue is a perquisite of seniority, once 
the determination is made that the benefit is not a function 
of continuous service, the "other benefits" clause of Section 
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2021(b)(1) of the Act comes into play. The court is then 

required to look to the employer's practices with respect to 

employees on nonmilitary furlough or leave of absence. If an 

employee on furlough or leave of absence is entitled to continue 

to accrue the benefit while he is on that furlough or leave, 

then a veteran is entitled to the same treatment. 

As the Supreme Court stated in Accardi v. Pennsylvania 

R. Co. , supra , 383 U.S. at 231: 

The Government contends that the "other 
benefits" clause of § 8(c) was added to 
the bili "for the express purpose of 
entitling employees to receive, while 
in service , such benefits as thelr 
employers accorded employees on leave 
of absence." The legislative history 
referred to in the Government's brief 
persuasively supports such a purpose 
[emphasis added]. 

Accord, Foster v. Pravo Corp. , supra , 420 U.S. at 102, n. 10; 

Hoffman v. Bethlehem Steel Corp. , 477 F.2d 860, 862 (C.A. 3, 

1973); Barry v. Smith, 285 F.Supp. 801, 805-806 (D. Mass., 1968). 

10 / 

See also Dufner v. Penn Central Transportation Co. , supra . 


10 / In Dufner the court held: 


Protection as to insurance or other 
benefits * * * prohibits discrimination 
between those employees iri military 
service and other employees who are on 
furlough or leave of absence . If the 
employer has "estabTished rules and 
practices" with respect to insurance 
or other benefits, and these rules are 
applied evenhandedly to employees who 
leave active employment to enter military 
service, as well as to those who take 
leaves of absence or furloughs for other 
reasons, then the Standard mandated by 
this clause of § 459 (c) (1) has been met 
[374 F.Supp. at 988; emphasis added]. 
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The principle that the "other benefits" clause 
mandates that the same treatment be given to veterans on military 


leave as is given to employees on nonmilitary leave was 
reaffirmed by the Supreme Court in Foster v. Pravo Corp. , supra . 
Significantly, it was only after concluding that the vacation 
benefit at issue there was a form of deferred compensation 
and therefore not a perquisite of seniority under Section 
2021 (b) (2) of the Act, that the Court turned to the treatment 
of other employees on nonmilitary furlough or leave of abser.ce 
under the "other benefits" provision of Section 2021 (b) (1) of 
the Act. Because this issue was not litigated at the trial 
level, the Court remanded the case to the district court for a 
determination as to whether the veteran should receive pro rata 
vacation benefits to the same extent as employees on layoff 
(furlough) (420 U.S. at 102). 

The district court on remand awarded pro rata vacation 
benefits to the veteran strictly on the basis that the collective 
bargaining agreement gave additional rights to employees who 
did not otherwise meet the work requirement for accrual of the 
benefit (395 F.Supp. 536). This comports with the statement of 
the Tenth Circuit in Kasmeier v. Chicago, Rock Island and 
Pacific R. Co■ , 437 F.2d 151, 153 (C.A. 10, 1971), that under 
the Act a veteran must be allowed to participate "in insurance 
and other benefits on terms at least as favorable as those 
provided by established rules and practices in effect (at the 
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time of his inducticn] relating to employees on furlough or 

leave of absence" (emphasis added). 

In the instant case, employees on leave for union 

business, jury duty, and disability leave continue to accrue 

both vacation and sick leave benefits while on what apparently 

can be unlimited leave (A. 68a-69a). Moreover, an employee 

need only work 30 days in a year before (or after) going on 

sick leave to accrue full vacation benefits for that year 

11 / 

(A. 8a). It is thus ciear that there are extensive and 

pervasive opportunities for employees of defendant to continue 

to accrue vacation and sick leave benefits while on various 

leaves of absence. In these circumstances, the "other benefits" 

clause of the Act mandates that the same opportunities to 

accrue the vacation and s.ck leave benefits be afforded 

appellants who were on military leave in the Service of their 

11 / 

country. 


11/ There appears to be a 26-week limitation as to a leave 
oT absence for sick leave for the accrual of sick leave 
benefits (A. 68a~69a). 

12/ The appellee also contends, in Point III of its brief, 
that even if the appellants have a valid claim to vacation 
and sick leave benefits, they are merely general creditors 
under the Bankruptcy Act and thus are not entitled to a 
cecured claim against the appellee's estate. The argument 
is, however, irrelevant to this appeal. The issue before 
this Court is whether appellants have a claim at ali. Once 
this Court has determined that appexlants have a valid claim, 
it is for the Bankruptcy Court, which has plenary power in 
such matters (see 11 U. C >.C. § 11(7); 11 U.S.C. S 104) to 
determine whether the claim deserves priority status. 
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CONCLUSION 


For the foregoing reasons, and for the reasons 
stated in our main briet, we urge the Court to reverse the 
judgment below. 
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STATUTORY ADDENDUM 


Title 38, United States Code, Section 2021, et seq. 
(Chapter 43—Veterans' Reemployment Rights), provides in 
pertinent part as follows: 


(a) In the case of any person who is 
inducted int.o the Armed Forces of the United 
States under the Military Selective Service 
Act (or under any prior or subsequent corre- 
sponding law) for training and service and who 
leaves a position (other than a temporary 
position) in the employ of any employer in 
order to perform such training and service, 
and (1) receives a certificate described in 
sect.on 9(a) of the Military Selective 
Service Act (relating to the satisfactory 
completion of military service), and (2) 
makes application for reemployment within 
ninety days after such person is relieved 
from such training and service or from 
hospitalization continuing after discharge 
for a period of not more than c .e year— 

* * * * * 

(B) if such position was in the employ 
of a State, or political subdivision thereof, 
or a private employer, such person shall— 

(i) if stili qualified to perform 
the duties of such position, be restored 
by such employer or his successor in 
interest to such position or to a 
position of like seniority, status, and 
pay; or 

***** 

(b) (1) Any person who is restored to or 
employed in a position in accordance with the 
provisions of clause (A) or (B) of subsection 
(a) of this section shall be considered as 
having been on furlough or leave of absence 


§ 2021. Right to reemployment of inducted 
benefits protected 


ia 




during such person's period of training and 
Service in the Armed Forces, shall be so 
restored or reemployed without loss of 
seniority, shall be entitled to participate 
in insurance or other benefits offered by 
the employer pursuant to established rules 
and practices relating to employees on 
furlough or leave of absence in effect with 
the employer at the time such person was 
inducted intc such forces, and shall not be 
discharged from such position without cause 
within one year after such restoration or 
reemployment. 

(2) It is hereby declared to be the 
sense of the Congress that any person who 
is restored to or employed in a position in 
accordance with the provisions of clause 
(A) or (B) of subsection (a) of this section 
should be so restored or reemployed in such 
manner as to give such person such status in 
his employment as he would have enjoyed if 
such person had continued in such employment 
continuously from the time of such person's 
entering the Armed Forces until the time of 
such person's restoration to such employment, 
or reemployment. 
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is^io under the duty of rontinuing liis lea ve of 
abs^nce (grnnted lo Ium as a medical and/or in* 
dustNal injury nnd/or occupational disability 
lea ve Y absence) under the piovisions of 
Arlidc yll, Section 1 and that the Kmplover 
wns proliibitcd bv these said Contrait pro- 
visions frorti changing his status to layelf in 
July, 1971 on\hal.tine payinent on his bchalfof 
welfare conlVibutions commcncing with 
Aupist 1.1971. \ 

llnless the Kntploycr’» nction in stopping 
hcallh and welfare cwnlributions finds justifica¬ 
tio» in other facts and conditions estnblishing a 
pasl prnctice, it appears from the foregoing dis* 
cussion and analysis that this nction resulted in 
a violntion of the collective bargaining 
agreement. \ 

On the issue of past practicc, nn Eniployers 
witness testified to the conclusion that it has 
been Friden’s prnctice for some years to place 
medical leave cmployres on layoff when their 
seniority dates ivere rcached in a force reduc* 
tion. The Employer. however, producid no 
specific instnnces of having transferrod any 
members of Local 12d from industrial leave to 
layofT. The only specific insta neo of such 
transfers ivas the transfer of several members 


visions of Apixmdix B whirli are identic.il tc 
Iliose containid in the lunguage of the Tri 
instrunient. 

Kinally. but priinnril.v important, the ...... 

trator does not find the Contrnct langiyge on 
the issue herein to contain any anmiguily 
which could hnve nlloived this cininfcd "past 
prnctice" of the Employer to liavc/becomc nn 
impliid term of Jnt. Kxh. #1. To the contrary, 
it is inv finding, as beforc indiuUcrf, that the 
express language of the AgrcaAiont is so con- 
clusive on this issue that A procludes the 
operation of any contraryypracticc; this pro- 
cedurc of declaring a mccKcal leave emplovee 
surplus and placing hini/i layoff consequently 
must give way to thesi/cle. r provisions of the 
Contrnct. / 

There is no evic/ncc that the Union ivas 
aivarc of this claimed prnctice at the time of 
the last Contrnct.-negotiutions, or before. There* 
fore, thore uayiio duty on the Union’s pnrt to 
therc challen/e it lf, however, the Employer 
concludid that it hed achicved this clnimed 
"past proctfce", it should ha ve recognized that 
the Contfact language was a direct chnllenge 
to tha/right and it ivould be reasonable to 
expeer the Employer to countcr the chnllenge 


, . ... . -- r , -.-- i.mpiuyer io counicr me canilenge 

iiJi Tr nor, lndusl "*‘K by i/iorpoi-diing in the Agieimenl (Articie Vli, 

medical leave to layoff in 19/1. VJSorlion 1. fir * pnragi aph) an express thi. d 

1 here was no ciidence that any responsitle contingency provision protccting its claimed 
member or the Lmon involved in our case /right. 

(hletal Polishers) ever ivas informed by the / The evidence in the transcript, the parties' 
Employer. or otherwisc knew. that. prior to the" exhibits, the Post i leni ing Bricfs and the citcd 

intlAnf l.fiAi/nnen t t.n C n*. L_I _I / a i rs 


instant Gricvance, the Employer hnd such/a 
prnctice. Ilence. even if the Employer's prnctice 
could be concedcd longevity it here lackod the 
necessary mutuality which ivould cauje it to 
ripen into a consistent past practice^binding 
upon the Union and its members. TAcrc is no 
evidence in the record which ivouldf support n 
fmding that the Company s action wns to the 
Union such a well knoivn and.mutually con* 
cui red in course of conduct thn( it resulted in a 
past practicc which hocamephrt of the parties' 
Collective Bargaining A(frcement. To the 
contrary theic is uncontr/vertcd evidence that 
the first instnnre whtaft gave not ice to the 
Union that the Empbfyer was folloiving nny 
such prnctice was it/notice of the facts of the 
present Grievancqf which ivere immedintely 
used by the Unio/to challenge the Eniployer s 
action. Nor is tln-rc any evidence that, prior to 
the yenr 197f/ie Employer, ulthough it agrecd 
to "continuc/s a /Kirticipatinp Kmphnvr in the 
CMTA-lANi Trust Health and Welfare Plan as 
dcscribod/in Appendix B", ever ndvis/d the 
trusteearof this Trust that it was tran.xlcrring 
emptores from medii.d tenves to layofl' and 
stopping its payment of premium 
contributions for these employees iu contra- 
mtion of the interprelive rules of the trustoes 
to the meaning of the here cuntcsted pro* 
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Arbitration Decisions and the very able argu- 
ments of Counscl hnve been thorougldy 
revieived and studied. 

For the resisons set forth above and upon all 
of the evidence, the Aivard is as folloivs: 

\ Aivard 

It is found and concluded that the Employer 
violatcd the parties*'. Collective Bargaining 
recinent (Jnt. Exh. v .#l) wlicr it stopi>ed 
muking welfare contributions on hchnirof |M.| 
commencing ivith August l. 1971. and as the 
remedy for such violation the Employer is obii* 
gnted to provide such ivclfanc contributions 
benefits as required by Articie VII, Section 1 
and Appendix B. Section 3(b) 4 as interpreted 
ly this Decision and Aivard. It is bcliovcd tliat 
the parties can easily asci-rtain the angunt and 
cxlcnt of the Eniplo>cr's an id obligatio* liero* 
under; the Arbitrator, however, retains^iris- 
diction for the sole pur|x>se of tesolving any 
controversy which mny develop in this regnrd\ 
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ASSOCIATION OF MACIIINISTS ANO 
AEltOSPACK WOHKKKS, LOIJCF 1551 

SAMUEL KUIMSLY, Arbitrator, api>oint<d 
by tlie parties. Falconcr, New York, April 25, 
1972 

Vacations—Contract Interpretation— 
Kligibility Following flecall— Continuous 
Kmploymcnt 

Entployccs laid o(Y during a varation year 
and rccalled prior to the end of tliat year were 
nwardcd full vacation lienefits for tlie year. Tite 
company contended that the cmployees were 
not entitled to any vacation bencfils hocuuse 
they had riot worked continuously during the 
year, and, further, that it should not be 
reciuired to compensate cmployees for time 
they had not worked. Thecompanvsargument 
of continuous service was based on a heading 
included in the vacation provisions of the 
contract. Here it was found that the vacation 
prnvision, wliich based an emp!oyee's eligibility 
on continuous employment, controlled. The 
contract did provide for pro-rated vacations for 
ccrtain situations, but the situation in question 
was not one of them. Therefore, the arbitrator 
hcld that the contract provided that cmploytes 
' Wlio were recalied prior to the end of the vaca¬ 
tion year were entitled to full vacation pay 
based on their continuous employment. 

Alan Ricdel, Vice Prcs. of Industrial Rt-la- 
tions, and General Counsel; for the Coinpany. 
Joseph H. Mason, Bus. Rcp.; for the Union. 

[Text of Award) 

KRI.MSLY, Arbitrator; PREL1MINARY 
STATEMENT: The Coinpany. Crescent, is n 
division of a large corporate entitv and is 
engaged in the manufncture of tools. The 
Company and the Union have had a long 
history of oargaining culminaling in the 
current written collective bargaining ngree- 
ment dated May 26, 1971, •‘flective from May 
24, 1971 through May 17.1974. 

The matior in arbitration involves an 
interpretation of Article IX Vacations of the 
Contract. The parties agrre there is no past 
practice which mav lie citcd as a tool of 
interpretation. Fuctually, the issue arosc as 
follows: 

The "vacation year" under the Contract 
runs from Junc I to June 1. Some members of 
the unit were laid o(f during the vacation year 
of June 1, 1976 to Junc 1, 1971 and were 
recalied prior to June 1,1971. 

On July 19, 1971, the Union filed the 
following gricvance: « 

118217 


"Wo feel the Company is in viulation of the 
contract 9-5 pro ratod vacation paymcnt f<‘r 
cmployees rccalled to wnrk on or Iwfbiv June 
the first. Any employee wlio was recalied hv 
June 1, 1971 is entitled to full vacation pay 
under the Contract. Any employee that did not 
rcccivc full paymcnt should be fully 
com pensa ted." 

The gricvance was answcred as follows: 

"The Company contonds there was a definite 
understancling on Article 9 5 lietween the 
parties in discussions during the Inst contract 
nogotiation. The principio of pro-rated vacation 
pay as applicd to laid ofl cmployees was con- 
firmed, but it was verhally agrecd that 
employees who worked during the qualifying 
year, but had prolonged ahsence due to occupa- 
tional or nonoccupational disabilitv would not 
have their vacation pay reduced by pro-ration." 

This gricvance was negotiated by the parties 
without settlement and was submitted to arbi¬ 
tration. Samucl Krimsly was privately solected 
by the parties to arbitrate the issue. A hearing 
was held at Falconer, New York on .Murch 8, 
1972 at which the parties were afforded oppor- 
tunity to present ali pertinent evidence by wnv 
01 testimony or exhibit. The procec-dings were 
transcribed, and the Transcript was suppiicd to 
the arbitrator. The parties also filed post 
hearing bricls. 

At the hearing, the parties stipulated that 
the motter was properly before the arbitrator. 
The parties proccoded on the basis similar to a 
case sta ted and informed the arbitrator that 
there was no essential disputo on fucts, and 
what was desired was an interpretation of 
Article IX Vacations of the Contract. The only 
factual mnttcr discussed was the [lossihihty of 
An oral ag-eement on the issue as alluded to in 
the Answer to the Grievance. The Union denied 
any such ngreement, and the Company took 
the position throughout that any pro-rated 
vacation pay granted was by way of gift and 
has specilically requested the arbitrator to lind 
that it has no legal duty to make any such 
paymcnts. 

Contract Provisions 

"Article IX 

"Vacations 

"9.1 The Company in conformity with estab- 
lished practice endorses the principio of 
vacations and believes that such vacations 
should be devotcd to leisurc. recrcation and 
healthful cxcrcise and that gainful employ¬ 
ment during this pericxl should be discouraged. 
In conformity with such policy the Company 
ngrees that a vacation shail bo grantrd on the 
following hasis; 

©1972, Commerce Clearing House, Inc. 
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"Continuous cniploymcnt as of June lst of vacation year 


"6 niontlis Init less tlian i yvar 
“1 ycar but less tlian 3 ycars 
"J ycars but less tlian 5 ycars 
“5 ycars but less tlian 10 ycars 
“10 ycars but less tlian 15 ycars 
“15 ycars but less tlian 20 ycars 
" 20 years Init less tlian 25 ycars 
25 ycars and above 


Vacation 

pay 

^5 brs. 
50 brs. 
75 brs. 
100 lirs. 
130 brs. 
150 hrs. 
175 hrs. 
200 brs. 


Vacation 
time off 

3 work days 

1 weck 

8 work days 

2 wccks 

3 wccks 

3 wccks 

4 wccks 
4 wccks 


9.2 The basis of computation of such 
acation pay will be the number ofhours times 
the average straight time liourly enrnings for 
the cmployoe in the first quarter of the current 
year, increnscd by the amount of an.v change in 

TK de A hat >enr as defined section 8.4. 

.. J/ 3 ™. c Company shall have the right. in 

varntb^T’,^'rfesignating any two weeks for 
dnwn shutdown or, in licu of such shut- 
down, such vacation allown- ce will he paid in 
addition to regulor pay for time worked. Ifthe 

ha'!15 >n i n .j c ' ccts a vacat 'on shutdown it shall be 
schcduled betwcen June 27,1. and Scptcmbe? 

live rL n a - at, ° n > ear and thc Compnny shall 
nHnr . ^ n,0n lcast sixt >' (60) da - vs noi. ee 

Kuw 1 ,f a shutdown ‘ S 10 b " 

"9.4 Any cmployoe may take his addeo 
vacation at a mutually convenient time durinp 
the twclve nionth (121 period ,.rj or t0 

throueh K im n k lsl . Vacalion P«y carned up 
S h , °° h0U , rS W wil1 l» distrihutcd 
durmg the weck prcccdmg the twowcek 
vacatKjn shutdown. Kmplo.veos cntitlcd to 
addit,ona' vacation pay will be paid at a lime of 
thcir choo.sing. providod two wcvks’ writton 

* IhinV 5 f Vcn ,he Con W- This vacation pnv 
shall be in a .separate check with only monev 
duc for vacation pay. y 

"9.5 At» cmployoe who, on or nfler December 
Labor Arbitration Awards 


the , vncat ; on > ear . terminatos cmplov- 
™ nt ° r n^° ’ S ' a,d<)fr for ,a <* of work (and 
June W 1^ u°„ W °/ k Pn ° r t0 ,h0 s ^oooedmp 
' ** emi,led t0 a Pro-.ated 
shnH l ^? 5 , a ^ VanCe ; The P r °- ra(ed nllowance 

Sa i™u a “ d k° n ° Peri<x ' of sorv 'ce which 
the cmployee has completed as of his last dav 

worked. and the vacation pav which the 
emplovee would qualify for on'June lst be 

ST-Jr '' { °\ Cach mo,,th P rior to June lst 
whit h the emplovee did not work in iLs 

entirety. A pro-rated vacation allnwance shall 
be pnid to the pifper bcneficiary ofa deccased 
employee. 

"The basis of computation of such vacation 
l«iy shall be the cmployee'* average straight 
time hourly oarnings for the iast tl.irteen (13, 
weeks prior to termination. 

"Payment of pro-rated vacation nllowance 
shall be made at such time as logular vacations 
are fiayablc. exeept that in the event ofa termb 
nation of cniploymcnt. pnyment shall bo made 
irreasonably possiblc. with the employees p.,y 
earned the last day worked. 

"9 6 A liolidny which falis within an 
approved vacation period, other tlian a holiday 
occurring within the vacation shutdown ,v, iod. 
will, if the cmployoe desires, extend the 
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vacation time olTby jis many days as tlicro aro 
holidays within Ilie vacation period." 

Discuxsion 

There is an o!d legal niaxim! Cluso casos 
mako bad law. It was novor moro applicahle 
llinn in tlic prescnt caso. Tho parties aio totally 
polarixcd un tliis issuo. Tho division I musl 
make in Ilie caso u ili. of nocossity, he hard on 
onc side or the ollior. It will lio scon tluit nion 
laid ofT during anv single vacation yoar and 
recallod prior to .Junc 1 tnusl be held entitled to 
full vacation pay or nono at ali. The Company 
has speci fica lly rcquested a decision tliat no 
pay is rcquired and has assurod tho arbitrator 
that it will continue its practice as initiatori 
here nf giving pro-rata pay. The Union insists 
on fuli vacation pay as a right under the 
Contract. 

It is sincorely regrelted that the parties were 
unable to lesolve Iliis issue, espocinlly in view 
of the fact that the arbitrators past oxperience 
with these parties has shown them to be a 
pr.me example of collective bnrpnining in the 
highest sense of the word. This case is 
iPastrative, however, of the value of arbi- 
tration in the collective bargaining process 
bccause no matter how well a Union and 
Company can work together condilions may 
arise, as here, where both parties must 
sincercly insui on thcir rights under the Con- 
trnct and fcel that a compromise would be a 
failure of proper represeniation of their 
respective positions. I believe it is the dutv of 
the arbitrator in such a case, to put aside his 
personaI sense of "what sfwti/d be” or "what I 
would do" and rondor a decision based on his 
interpretat ion of the Contract as the parties 
signcd it. I do not ha ve the authority to aniend 
the parties' Contract according to my personal 
tastes, and while mv decision is one I do not 
likc viscerally, I believe it is required under the 
faclual situation ofthiscase. 

Article /A Varations is composed of six sub 
scctions numbercd 9.1 througli 9 6. While I 
have quolcd ali subsections, 9.2, 9.3 and 9.6 do 
not cnter into my discussion of this case. 9.2 is 
limiled solely to the method of computalion of 
pay and not to the entitlement of vacation; and 
9.3 and 9.6 i Ter solely to piant Hhutdown and 
holidays and not to basic entitlement of 
vacat ion 9.4 is discussed only for certain 
obli<|Uc refcrences pro|x>sed as mtcrpretative of 
9.1 and 9.5. 

Seclion 91 sets forth the basic provisions by 
which an emplovee is cntitlod to vacation pav 
and sets forth the qunnlitv subjeci to the 
computalion process in 9.2. if an cmployee is 
entilled to vacation pay under 9.1 he is cntitlod 
to the full qiiantilv unless restrictis! rise where. 
9.5 provides such a restriction. If an cmployee 
falis under the descriptive tcrms of 9.5, he is 
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cntitlod to recuive a pro-rata vacation 
allowance. 

Scction 9.5 isoxplicit in its tcrms: 

"An cmployee whn. on or aller Dcccnib-r Ist 
of tho vacation yoar, tonninalos oaqilovinont 
or who i.s laid otl' for lack of work (and not 
rocallod to work prior to tlic suececding Juno 
Isti..." 

The problom heroin coacerns cmployoes who 
worc on layoITand who were cailod back 
the suireoding Juno Ist. By dofinition. these 
cmploye» 1 * cannol lio includiti in paragraph 9.5. 

’l horc i.s no ollior pro-rata provision in tlic* 
Article. It sliould be notod that the soction does 
not roatl "An cmployee not working such as 
ono laid off or lerminated”; nor doos it read 
"An cmployee who has not worked ron- 
tinuously during the vacation yenr..." There 
can be no doubt that the categorics of 
emplovees nffected by 9.5 are explicitlv set out. 
By b-ing so explicit in crenting the class 
entitled to pro-rata vacation, tlic parties 
tliercby exclude ali other classes. Therefore. an 
emplovee who lias lost work for any reason 
other than termination or layofTresultinp from 
lack of work must look to 9.1 only to determino 
if he is entitled to vacation pay. If he falis 
under 9.1 he will receive the full amount. If he 
does not. he roceives no vacation pay.* It there- 
forc becotnes apparent that the class of workers 
involved in the grievance must look to 91. 

The disagreement urises under the interpre- 
tation of the language "Continuous crnplov- 
ment as of June Ist of vacation yenr." This 
language apjienrs once in the Article. The 
Company construes the language to mcan 
working on the job during the vacation yenr. 
The Union construes the language as being 
svnonymous with seniority. 

I have senrchcd the parties'Contract and the 
language "continuous employmcnt" is not used 
else where. The only similor use is under 
Article XIII, Scvorance Allowance, where the 
term "Continuous Service" is used 
I believe the most important factor to 
detorniine our issue is the locotion of the 
language. Kxamination will show that it is not 
n senlence, is not in parngrnph form and does 
not, in and of ilself, create a class or catcgory of 
emplovees. The language "Continuous employ- 
ment as of June Ist of vacation vear" i.s a 
column title or heading. The classilication of 
emplovee must be deterinincd by sclecting one 
of tlic vurious groups within the column. 
Therefore, the operati ve creator of the class is 
the column itsolf. If wc examine the column. 
we find it refers to different groups of 
emplovees separated by length of eniployment; 

"6 montlis but less than I ycar" ... "10 years 
but less than 15 years" etc. Since tlic language 
to be inlorpreted is the heading of n column of 
groupings obviouslv basod on Seniority. I must 
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find tlic column heading lo bear a mcaning con¬ 
sistent witli tlie column itself. 

This vicw rcccives some degree ol cnrrolxtra- 
tion wlien we look at Scction 13.7 whiclt reads 
as folio ws: 

"13 7 The amount of severnnee pay shall be 
as follows: 

Wccks 

"Continuous . Severnnee 

"Service Allowance 

"Uss tlinn 2 years Service 0 

"2 years but less thnn 3 2 

"3 years but less than 5 3 

•« »* 

The language here is "Continuous Serv : ce” 
rather than "Continuous Employment" how- 
ever the groupings relate to seniority and in 
neither 9. 1 or 13.7 is the word Seniority used. 

To follow the Companys interpretation, I 
would have to read inio the column heading the 
«ame eflect as adding a separate sentence 
rcading: "To roceive vacation pay the 
employees in the various categories must also 
have been at work continuously during the 
vacation year.” I bclieve this goes more to 
altering the Contract than adoptmg the 
Union's view that "Continuous employment” 
means seniority. 

The Company gtves many cogent argu- 
ments. It cites exnmples whereby rccalling a 
man before June 1 could resuit in granting a 
full year’s vacation rights for very little actual 
work. It further cites authorities to the effect 
that vacation is payment for work received and 
an intcgral part of the wage structure. Under 
most situalions, 1 would agree; howcvcr, the 
parties may contract othcrwise. The individua) 
case must bc examined. T he Company's argu- 
ment here is, howcvcr, not consistent. Oli page 
9 ofthe Company’s bricf, it States: 

"Clcnrly under the contract Ianpunge, an 
cmployee Ia id ofT prior to Uccember 1, even 
though recalled before June 1 of the succciding 
year, is cntitlcd to no vacation since he does not 
meet the dual requirements of 9.5. The 
Company has. and will continue, as a matter of 
fairncss to pay such employees pro rata 
vacation pay but is not roquircd by the contract 
to do so..(Emphasis in originali. 

lf we apply the Company'* nrgiunent, it 
means that as a matter of l.nv the employees 
are cntitlcd to nothing. ThercTorc. they would 
be denicd the integrul porlion of the wnge 
structure it says the employee is entitled to. 
The Company argues that lo give vacation 
without work would not make sense .sinre 
vacation pay is only another form of com- 
pensation for work |x>rformcd. To Ixilster this 
argument, the Company refers to "vacation 
pay earnid" in Scvliun 9.1. This argument is, 
howevcr, a two-cdgcd sword, for if I find that 
grievants are entitled to no wages as requcsted 
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by the Company. it mnkos no more sense to say 
the Union agretd the men would not he puid Ihr 
the work they did. Thus, "vacation pay enrmd” 
means in anvniamv nit/i the cuntractii.il 
rvquiivnicnts. Thus, if a man i.s entitlid to no 
vacation, there is no "vacation pay earnid''; 
and if he is entitled to full quantitv of vacation. 
such would be "vacation pay earnid.” In cach 
case, "vacation pay earnid" duos not refer to 
amount of work perfornud uulcss such is a 
rcquiivmenl under 9.1. 

The Company's statement of intent to pay 
pro-rata vacation though not obligated cannot 
come into my decision. It i.s not contractual and 
w-ould be, at lest. an oller not accepted by the 
Union. I, as arbitrator, have no authoriiy lo 
accept such an offer on the Union's behalf. 

Whilc the Company's argument that 
vacation pay is jsunlly compeosation carries 
much merit, vacation pay is different thnn 
wages. It is a fringe benefit, and as such, unless 
the contract so provides, cannot he cniculated 
as specificnlly as wages. By way of cxample. no 
one in this case ever proposed that in 
determining a man's vacation who niight have 
15 years but less than 20 years seniority, his 
time would be reductd by layofl' time at any 
time in the pnst. The only pro|K>sal put forwnrd 
- was Ttduclion of "continuous cmplo.wuent" 
during the vacation year. Since the language is 
used an a heading for a list relating obviously 
to seniority, the woids "as of June Ist of 
vacation year" cannot be changid to read 
"during the vacation year” without twisting 
the ordinnry meaning in relatio» to its contexi 
in the puragraph. 

Conclusion 

The words "Continuous employment as of 
June lst of vacation year” is n heading for a 
column referring to matter* of seniority and 
refers to such conccpts. By providing for pro- 
rata vacation pay under *|>ecific rcquiremcnU 
in cxplicit language, the pallies exclude piir¬ 
ruta pay in ali other circumstnnccs. Any 
claimant under the gricvance who meets the 
qualification for vacation pay under 9 1 wHB 
was on layolf during the vacation year and 
recnlltd prior to June 1 at the end of the 
vacation year, is cntitlcd to the full quantitv of 
period being includid in the calculation 
formula. 

Award 

The gricvance i.s sustaimd Any mentirer of 
the hargaining unit on layofl' at any time 
during the vacation year and recallid prior to 
June I at the end of said vacation year shall 
have the full quantity or period of vacation pav 
ns KtnUd in Section 9.1 utilizid in the cal- 
culating formula. By way of cxample: An 
cmployee on layoff at any lime from June I, 
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1970 and was rivaliori prior to Juno I. 1971 and 
who Ii.id 5 yoars hui less Ihan 10 yoars 
seniority would nvoivc 100 liours varation pay 
«s rompulod undor Sivtion 0.2; Curi lior, he 
would reieive 2 wivks vacation luno oll'. 

— Footnote — 

'95 drtcH providi* onc jJJitionnl c.itrcory. ditciiNid 
•mplujfvc, which is r»«»t p-im.iin' loour lii^uwion 


118) MKTAl.CHAFT PRODUCTS 
Cl IS1PANY and UNITED FUKNITURE 
W UlKFItS OF AMERICA, LOCAL 1010 
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LKVIN. Arbitrator, appointed by 
May. 1072 


Safety—Prdtective Clothing and Kqtiip- 
mcnt—Eyc l\ptection Propram—Manuge- 
mrnt Iti|*hts 

Althoupli a co>y|)atiy's unilateral cnforce- 
mcnt of a mandatbrv cye protoction propram 
wns found to be reason.ible, thc company could 
not requiro cmployees t&bcar part of the cost of 
thc propram. The Union rlnimed that the corn- 
pany violatcd its ««reornent when it uni- 
laterally iinplemented the prdpram, and arpued 
that thc rule was unnecessarKand interfered 
with thc cmployccs' work. ahe company 
insislcd ‘ha*, it had the ripht an\llie rcs|roii- 
Kibility to introduce and cnforce safctv rulcs. It 


The fullowinp provisiou.s werecilr-d: 

A. Contmcl l ivvision.s 

1. The employer’* "splicre of activily", as ,y>t 

forth uiulcr the "Purpo.x-s" of thc Apivcuumt, 
Consisti of: / 

”. ..divisioni as to standards of quality^if iis 
pitxlucts, procui ement of supplies t>M ma¬ 
terinis, sales priccs, the planninp of (Vndmlion 
and delivery sehedules. and the suuCrvision of 
ita personnel aiul pro|>erty." / 

2. Artielo VII sels up classes of oflensos in 

ternis ol "violalion of any of the fbllowinp sliop 
rulcs" as just causc for dischrirpc. A Class C 
ollense is: / 

"(d) Kndaiiperinp the hcalth and safclv of 
any employee liy violalion of a safety rule or 
safety praelite." / 

An employee is subjvct to discharpe "if thc 
violalion occurs three tinies ivithin any six- 
niontli |nviod" for a Class C oflenso. 

3. Articlc XIII A provides: 

"No employee shall be required or permilted 
to peiform an/ work for which he is not quali- 
ficd or to work under conditioni which may be. 
or tend to I* unsafeor injurious to health." 

4. Artide XIiI E provides: 

"This/constitutos the entire aprecmcnt 
betwcen the parties, and all aprecments hereto- 
fore .made betwivn the Emplover and this. 
Un)on or any other union are hereby cancclled. 
this Aprcemcnl takTnp the place therelor. AII 
agreenienls in thc future shall he made be- 


» f -» -” *»IV iuvuiv Olliill uc llliltltr IA,- 

niso insisted that it was reasonable tV request twecn the Kmployer and Union with respeet to 
cmployees to pay Ibr the cost of prescfrptions/ conditions of cmjiloyment. The Emplover wi!l 
for safety «lasses, which were provided by. the not attempt to inake any aprivmcnt with any 
company. The arbitrator held that the propram cmployees contrary to the ternis hereof. The 
was reasonable and could continue, but he todk Emplover inay make such arrnnp. ments for 
cxception with some ol the policies of the pro^, compcnsation in e.\cess of the minimum rates 
prnm. He held that the company should re-pav Vierein set forth as may be desireil by mutuat 
wapes to nnd remove disciplinary artions from apreement. The normal proctites for the 
cmployees aflivted by the company's enfoice- comfort nnd wcll boinp of all eniplovees that 


monl durinp the lirst two weeks of thc pro- 
grani, that tlu- company should re-pay em- 
ployivs for the cost of obtaininp a prescription. 
nnd that Iliose as|x.vts of the propram tluit re- 
sulted in additional costs to employees should 
be subjeci of nepotialions. / 

Rolvrt F. Wnlker. Jr' of Paul, llastinps, 
Janofsky and Wnlkej-; for the Company. 
Kiclinrd I. Siltier oC-Silbcr, Schwartr. and 
Benczra; for thc Uniori. 

[Tjwt of Award) 

LKVIN, Arbitrator; ISSUE: The issue was 
thc followinp :/ 

Did the Conipany’s cye protection propram 
nnd its cnfotcernent of the propram violate tl.e 
Collectivg-U.irpuininp Aprecinonl? If so. wlial 
ronicdy^f any. is appruprinte? 


■medyylf ai 
CqCeitiv 


clive H.irgaininp Apreement and 
Uarpaininp llistory 
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wernDicviously in force shall ix-main," 

5. Article XIII O provides: 

"All Nynployces may wcar ploves or such 
other prhnvtive equipment as is mutually 
agreed iqiorC' 

U. Kirtr.iirlinc/fistory 
The Union olb-rod teslimnny that in the 1971 
nepotialions. thAXompany soupht ihe lollow- 
inp laiipuapc in thVTinposes" clause to deline 
the employer'* "sph\e of adivily": 

"The Kniployer* spuere of activily consisls 
of thc usual and tAjlitionnl manapemint 
functioni involved in theyiianapement of the 
business and the dirivtion iXthc workinp Ibrces 
includi ii«. but not limitcd toSfw ripht to plun. 
dircct and control operalioiV to schcd-tle 
workinp liours, to intnxliiee ncw\nd iniproved 
produilion metliods, materials, oi\acilitie* or 
toclianpcexislinp produilion mi-lhiiAcir facili- 
tics, to mana pe the plani, to laro, ptomote. 
demote and transfer c-niployce*. to siA^-i «I. 

©1972, Commerce Cle.iring House, I 
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fiX" 1, ,,S5 d J n November 1075 lt was 
J65.G (UX-2), an incrcase o( 25 9 
pomis or approxiir atcly 18.4% Sincc 
tho December 1975 figuro will noi be 
publlshed until al er this award ls 
recoiycd, I shall es imate the Decem¬ 
ber figuro and use an incrcase in the 
cost of living of 19.: % in my delibcra- 
llons. It must be ricalled that rnany 
labor contracts pu; a limit on this 
type of incrcase. 

lt is my opinion that the devalua- 
&5L the ., ,JU . rc f la ’ in K P° wer of 

S?Mn JJ r , cflc ‘;' ted M 1 the cost of items 
Includcd in the cost of living index 

Eward h0U d n0t bt a factor ln this 

The latcst D.N.fil statlstic on de- 
wage increrses falling due in 
1976 js up 10. 2 ^ over! i975. 

IV * r fcogrii ze the pniou’s statement 
that the VVingus contract was its first 
and substantial wage increases were 
negotiated, and that the Harrod- 

M976 <SP?> contr f ct ex P‘ res March 

* further recognize the Company ’3 
economlc arguments and its need to 

5i a l. C „T pe iL tiVe (its rates are nlready 
2^ hlgher than Harrod’s fsp?) The 

need to stay competitlve is equaliy 
important to its cmployees. 

AWARD j 

„, A . fter T conslderable research and 

th£ d w V"^ d th , a i * ach ' vase rate ftt 
the W T. Conglcton Co. shall be i n - 

creased by 33s an hour cflective Jan- 

uary 1, 1976, and it i£ sd ordered. 

PETERBILT MOTORS CO_ 

Decision of Arbitrator 

re PETERBILT MOTORS 
[Madison. Tenn.l and 
An n T Ar-u DJLE - AEROSPACE 
wrnj l '4?5 IC ^ TLRAL IMPLEMENT 
OF AMERICA, LOCAL 
1832, FMCS Case No. 7GK/02999. Gricv- 
ance No. CT-1595, February 3, 1976 

< ^wVi t !‘‘' l l or: Rajph Roger Williams. ( 
sclected by parties through proce- ’ 

?nufi of c Kederal Mediation & Con- i 
clliation Service i 


_ PETERUILT MOTORS CO. 

of servIcc" as dctrrmlnlni; factor in com- 
puting yiicatlon <■ itlioul rrgard to time 
not wnrked. Fact .hat contract spcciflcs 
tliat pald sick lea ve shall not br con- 
s.dcred time off work for purposos of 
gLW’?, Y acatlon doc 3 not establish 
ently a>off t me ls to be treated differ- 

Appcarances: For the company — 
Arthur L. Thomas, assistant counsel 
employcc relations; Ocne R. Kicffa- 
ber For the umon—Raymond E. Shet- 

r£!?2iiJ ,, ?n t u r of arbitra t‘on Services, 
K ,ch>: Ra ? Casteel, interna- 
tional representative; Danny War- 
ren, local president; Larry Grccory 
Thomas J. Brazofsky, Terry Huckaby 
meli Bobby R- Rambe rth, committe/-’ 

VACATION ALLOWANCE 

WILLIAMS, Arbitrator: — This 
grievance. liled July l, 1975 , by Griev- 
ant Arthur O. Clarke, requests an 
award requiring the Company to re- 
vise the Grievanfs vacation rccord 
to indicate that he is due 36 vaca¬ 
tion hours to correspond to his anni- 
versary date, and also requests that 
-he Company not pro-rate vac. ions 
due to rccent layoffs in the piant 
The grievance States: 

I. Arthur Clarke, contend that the Com- 

Fh?n eS n lf • 1( L ho ’ Jrs va cation more 
than they advised me of Durin? the 

ni ■.“‘"I ? 5 bol,tia y of 1974, I too;: 4 days 
iL 32 ' a ^ tu ? n hours. 1 was laid off on 
23 - 197 5. and I was pald 3 days 
'rwLif« ourS- . °Yu 28 hours of vacation time 
Therefore at the point of layoff I had 

tSFnin C ^ d » C0 ho F‘ s ot vac *tion. After re- 
turnine to work on April 10 , 1975, 1 was 

ear V n^H d Jr> on!y 20 hours of vacation 
thI n ii d m » n r J duc , 1 contend that for 
1-23 i ' vas Ia id off which was from 
1 23-7j to 4-10-7a, I should have bcen 
CBrrunc vacation time as if i we re at 

eon^nP*^ 0U i{ 1 amount to 16 hours. I 
j that tbc Company wronsfully 

fay-o/f status N Vncatlon due to my 


VACATIONS 

«i V «?, atlo, ‘ allowanccs—Computa- 
tion— i ime not workcd ► 11C.1554 
Employcr Ir, propcrly fnilod to credit 
ynention nllowancc to cmployec for lime 
Innt lio was on layoff under contract 
provision cntftllng cmployees to specificd 
'Vacation depondinc on number of "ycars 

Sr n t?7 ICC i cm P*oycr, sincc contract 
provision ls clcar in cstablishing "years 


Iay-off statui." * aue 10 my 

The Company denied the grievance 
contending that Grievanfs vacation’ 
was properly computcd, that an cm- 
ployces ycarly vacation is prorated 
according to the number of months 
“® tiv « cmployment witiiin the 
*°i r ,” cxt Proceding the cmployee’s 
annlversary date, that the Orievant 
/}°} «tlvcly cmployed during the 
of .Icbruary and March 1975 
and that, therefore, his vacation cligi- 
bllity amounts to 10/12 of his norma! 
vacation. (The 2/12 represents 134 
hours and not 10 hours as indicated 
In the grievance). 

At the arbitratlon hearing duly 
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hcld January 14, 1970, at Nashvllle. 
Tenncsscc, the parties agrced that 
tlic p.rievancc was timely filcd and 
arbitrablc, and exprossod the Isr.ue to 
bc as follows: Does the Company huve 
the contractual rlght to deduct a pro¬ 
fata ainount of vacation for the 
monlh or monilis hi which the em- 

• ployce has not workcd? Or, stated 
wlth specific rcfcrcnco to this case: 
ls Gricvant Clarkc cntitled to be paid 
for 2/12ths of EO hotirs (13.4 hours) 

- which the Company dcducted fron 
his vacation becausc he performea 
no vork for the Company during the 
months of Fcbruary and March, 1975? 
The r. evancc thus presents the isoue 
whether vacation is related to time 
workcd, or whether it is strictly a mat- 
ter of seniority. 

The baslc facts are not in dispute. 
Orlevarts seniority dates from June 
21, 1971. his "anniversary date" there- 
fore being Junc 21. He was on layoff 
from January 24, 1975, until April 10, 
1975. When he went on layoff Jan¬ 
uary 24, 1975, the Company gave him 
46.G hours of vacation, being 7/12ths 
of 80 hours prorateJ for the seven- 
month period from his anniversary 
date (June 21) to the commencement 
of the layofr (January On his 
anniversary date. June 21, 1975, the 
Company gave Grievant 20 hours of 
vacafoii. being 3/12ths of 80 hours, 
for thic-j months worked (April May, 
June), a total of CG.G hours. Thus, 
he rccefved no vacation for the two 
unworked months, Februa and 
March. 

Article 11 of the Agreement ls the 
vacation article, and provides in per¬ 
tinent part as follows: 

ARTICLE 11 
VACATIONE 

11.01 AII employecs shall rcceive vaca¬ 
tion benefits os follows: 

(a) Those with onc to two ycars’ Serv¬ 
ice wlth the Company on thrir anni¬ 
versary date shall be cntitled to one 
weck-s vacation with straight time pay 
based on forty hours, but not incltiding 
overtime and night .shift premiuni. 

(b) Those with two ycars' or more 
•crvlee with tlic Company on tiicir an¬ 
niversary date shall bc cntitled to two 
wcck‘s vacation with straight time pay 
based on elghty hours. but not lncluding 
overtime and night sliift premlums. 

(c) Iliose witli seven years' or more 
Service wlth the Company on tlieir an- 

• nlversary date shall be cntitled to three 
weeks* v«ration wlth straight time pay 
based on one hundred and twentv hours. 
uu» not ,nc hidini{ overtime and nleht 
snlft premlums. 

• (d) llio.se wlth twenty ycars’ or more 
•crvlce with the Company on tiicir an¬ 
niversary date shall be cntitled to vaca¬ 
tion pay cqual to onc-hundrcd and slxty 


(1G0) hours at straight time pay rate 
but not including overtime and mglit shift 
premimus. 

<c> An cmployee who has complcted 
Ifss than onc year's Service during tlic 
vacation period. but who will liavc com- 
plctcd one year'3 Service belorc the end 
of the sanie calcndar year. shall be en- 
titlcd to takc onc v/eek's vacation time 
off during tlic vacation period but shall 
receive no pay therefore unUl the first 
anniversary of his cmployme r .t. 

(f> An cmployee who iias complcted 
one year but less than two years’ Serv¬ 
ice during tlic vacation period and who 
will liavc cornpletcd two ycars' Service be- 
fore the end of the rame calerd.ar year 
shall be cntitled to take two v.eeks vaca¬ 
tion time off during tlic vacation period 
but sliall receive no pay for the second 
wcek until tlie second anniversary of his 
cmployment. 

11.03 After the completion of one year's 
Service, an emp.oyee temporarilv laid off 
or who separates from the employ of 
the Company for any reason other than 
dischaigc for iust cause. is cntitled to one 
twelfth (1/I2th) of liis vacation allow- 
ance for each month or part tliereof which 
he has served since his last employment 
anniversary. 

(a) An cmployee who is dlscharged for 
lust cause is not eliaibie for vacation 
benefits coniDuted under 11 03. 

(b) An cmployee wlio is laid off shall 
be paid vacation benefit*; comnuted un¬ 
der 11.03 at the time he is laid off. 

fci Paid sick leave shal! not be con- 
sldered time off work for the purpose of 
computing vacations. 

(d) Pro-rated vacation benefits com- 
nuted under 11.03 cannot total more than 
.vclve-twelfths (12/12ths> in any ouc 
year period. 


Opinion 

Vacation rights are creatures of 
contract, being unknown to the com- 
mon law governinc cmplover-emplov- 
ee rclationships. The parties to thls 
grlevance are bound by Article 11 of 
thelr Agreement in inattnrs involvlng 
employce vacations. 


Grievant has between two and 
seven ycars’ Service with the Com¬ 
pany; therefore, his vacation cntitlc- 
ment is govemed by Paragraph 11.01 
of Article 11, which provides, "Those 
with two ycars’ or more Service with 
the Comp tny on their anniversary 
date shall bc cntitled to two weeks' 
vacation with straight tunc pay based 
on 80 hours, but not including over- 
ttme and night shift premlums." Para- 
graph 11.01 provides that ali em- 
ployccs shall receive vacation bene¬ 
fits on the bases listcd therein; there 
are only two requirements- (1) that 
the person be an "cmployee," and (2) 
that he have two ycars’ or more Serv¬ 
ice with tlic Company on his anni¬ 
versary date. The meaning of "scrvice" 
will bc discusscd infra. 
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No Justifica tlon appears In thc 
Agrccment to dccrea.se an cmptoycc’s 
vacation pio-rata in proportion to 
any time hc has not workcd. Para¬ 
Graph 11.01 cstabhshcs the critcria 
on the basis of ycars >t Service with 
thc Company, without rcference to 
time not v/orkcd. 

ParaGraph 11.03(0 provides, "Pald 
slck leave slin.ll not be considercd 
time off work for the purposes of 
compuling vacations,” but this docs 
not, by infercnce or otherwise, mean 
tliat time on layoff is to be considercd 
time off work for purposes of com- 
puting vacations. ParaGraph 1103(0 
refers only to sick-lcave situations, 
and has no General or presumptive 
application to ParaGraph 11.01 situa- 
tions not involving sick leave. If the 
parties had wished to consider time 
on layoff for the purpose of com- 
putlng and prorating vacations, they 
should have included such a provi- 
sion in their Agreement. It was not 
done, expressly or by inference, by 
Paragraph 11.03(0. General contract 
provisions are not altered by other 
specific provisions which essentially 
address themselves to a limited or 
different subject matter. A proviso or 
limitation should be ciear and pre- 
cise, and should be physically adja¬ 
cent to the provision to be affected 
by it. To say that paid sick leave 
Is not considercd "time off work" 
when vacations are computed, is not 
to say that the time an cmployee is 
on layoff is considercd "time off 
work” when vacations are computed. 
so as to justify proration of vacation 
rlghts. Paragraph 11.03(c) Controls 
insofar as sick leave is concerned; 
paragraph lt.Ol is silent with respect 
lo any and ali time not worked. and 
Is therefore subject to interpretation 
as requircd by this grievance. 

The phrase "two ycars' or more 
Service with thc Company" as used 
In Paragraph 11.0! (b) of the Agrce- 
ment, means two ycars or more as 
an cmployee, without regard to wheth- 
er work was actually performed during 
each day, week, or month of those 
years. Paragraph 11.01 (bi crcatcs va¬ 
cation rlghts without regard to any 
lntervcning events which do not toll 
or dclay thc running of the two or 
more ycars' of Service time. 

AWARD 

The gricvance ls allowed. The Com¬ 
pany has no right under thc Agrce- 
ment to deduct a pro-rata amount 
of an cmployee's vacation for months 
In which thc employcc did not work. 
Oricvanfs vacation rights are con- 


trolled by Paragraph 11.01 (b) of the 
Agrrcmcnt, unaffcctcd by Paragraph 
11.03(0 theicof, and hc is awardcd 
13.4 hours of vacation hours and 
pay at thc appropriate rate. 


EASTEKN CONSqLIDATED COAL 
CO.— 


Dccision of 


Arbitrator 


In re EASTERbJ CONSOLIDATED 
COAL COMPANY. 1 FEDERAL NO. 2 
MINE [Fairview, W.Va.l and an In- 
dividual Grievant, Fcbruary 3, 197G 

Arbitrator: Martin Lubow 

DISCIPLINE 

—Insubordinatiori — Pcrsonal prob- 
lem factor — Kclevancc ► 118.C58 
► 118.653 

Employer properly suspended mine 
worker for insubordination for refusing 
to move four 50-pound rockdust bags 
on wheelbarrow on which he previously 
moved elght bags of same wcight, de- 
spite fact that employee “fclt” that heavy 
work that he performed during fnst lialf 
of his shift, together: with some personal 
problem arising froiri iilncss of his one- 
ytar-old dsuginer. reutieieu iuni uniic 
to move 200 pound weight. Employee had 
physical capacity to do assigned work, and 
lf he was unable to perform work after 
working one-half day, hc should have 
asked supervisor to be excuscd from 
working the balance of shift. 

GRIEVANCES 

—Timeliness — A plicable contract 
provision ► 93.4GG5 ’, 

Grievance protcstlng five-day suspen- 
sion with Intcnt to 'dischnrge employee 
that employer uniiaterally rcduced to two- 
day suspension is timely under contract 
provision giving nggricved party 15 calen- 
dar days to fiie grievance from date he 
rcasonably should haVe known of griev¬ 
ance. with which fmpiovee complied. 
notwlthMnncllng separate contract provi- 
sion providing aggrit^ved cmployee with 
only live days to fiie grievance in pro- 
test of suspension \yith intcnt to dis- 
charge. 


INSUBORDINATIOiy 
L Nature of thc Case 
LUBOW, Arbitratdr:—This case in¬ 
volves thc suspension with ir.tent to 
dischargc and subsequent reduction 
to a two day suspchsion of cmplowe 
C—. and also tho( applicable Ume 
Umits for filing al grievance under 
thc applicable contfictual provisions. 
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In the Arbitration between: 


May 19, 1969 
Vacation Pro Rata Grievance 


The Detroit Free Press 
Detroit, Michigan 

and 

Newspaper Drivers and Handlers 
Local Union No. 372, 

International Brotherhood of Teamsters, 
Chauffeurs, Varehousemen and Helpers of 
America 


OPINION EXPLAINING DECISION BY GABRIEL N. ALEXANDER, ARBITRATOR 


Introduction 

This matter comes to arbitration before me by arrangements made betveen 
the captioned parties. A hearing was held at Detroit, Michigan 
January 22, 1969 at which the Publisher and the Union appeared an 
presented evidence. Arguments vere submitted in Post Hearrng Briots 
Appearing for the Union is Gerry Miller (Goldberg, ^xant 6. Uelmcn) 
Attorney, Milwaukee, Wisconsin. Appearing for the Publisher 
Lawre.ice VTallace, Labor Relations Manager. 

Statement of the Case 

Local 372 represents a bargaining unit vhich includes persona employed 
by the Free Press as Division Supervisors, Streetmen, ! 

Stationmen, Drivers, Jumpers, and others. It has executedt for at 
Bargaining Agreements vith the Publisher coverrng that Unxtjor at^_ 

least the follovjing two-year terms: 1965-67, 1963 6 , , 

61, 1957-59, 1955-57, 1953-55. 

Local 372 also represents a Bargaining Unit of persons employed at the 
Detroit News. It also had successive collective bargaining agreemen 
vith the News, the most recent expired one having been for t e peno 

1965-67. 

The 1965-67 contracts at both the News and Free Press having expired, 
on November 15, 1967 at midnight Local 372 

the Free Press. Tuo days later on November 17, 1967 the Free * , 
issued the following notice of suspension of publication and emp y 

ment (Exhibit 10 Joint). 
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"NOTICE TO ALL EMPLOYES: 


"Due to actions taken by certain Unions and their members, 
the Frec Press, effective November 17, suspends publication. 

"Except for a liraited number of employees who will be 
notified, there is no work available for you to perform. 

"Therefore, you are hereby notified that until further 
notice, you are no longer required to report for work, 
and your compensation ceased with the completion of your 
last day worked. 

"This is not a notice of termination of your employment 
relationship with the Detroit Free Press, but is only 
notice of a period during which there is no work to be 
performed. 

"When normal operations are resumed and there is once 
again work for you to perform, you will be notified. 

"THE DETROIT FREE PRESS 
"General Manager" 

By February 15, 1968 Local 372 and the Free Press reached an under- 
standing with respect to the terms of a new contract, but a written 
settlement agreement was not signed until June 18, 1968. Moreover 
the employees in Local 372's unit were not called back to work until 
August 8, 1968. Other Unions had struck or h »en locked out at the 
Free Press or the News in the meantime, and t was not until that date 
in August that ali such interruptions were cerminated and both daily 
papers resumed publication. 

At no time prior to June 18, 1968 did spokesmen for the Free Press 
discuss with spokesmen for Teamster Local 372 any aspect of how vaca- 
tion pay for the years 1967 and 1968 would be paid to employees repre- 
sented by Local 372. However on June 19, 1968, in response to an 
inquiry by Union representatives, the Publisher made known that for 
the base year 1967 it intended to pay only a portion of the full 
amount normally paid, the portion being in the ratio of the number of 
weeks worked by employees in the unit in 1967 prior to November 17 
(45 weeks) to the number of weeks in the year (52 weeks). Subsequent- 
ly th° Publisher also made known that for the base year 1968 it 
intended to pay only 5/12 of the normally computed vacation, that 
being the ratio of the number of months the Free Press was published 
and the employees worked in 1963 (5 months) to the number of months in 
1968 (12 months). 
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The Union protested, and in due course the issue here to be decided 
was framed and submitted to me. 

In its Brief the Union describes the issue in these words: 

"Whether the Publisher violated Article IV, Section 1 of 
the current collective agreement by failing to credit 
regular full time employees with 'service' time for the 
period November 17, 1967 to August 6, 1968 in connection 
with vacation benjfits paid in 1968 and payable in 1969?" 

(Page 16) 

The Publisher's Brief says: 

"Stated briefly, the issue in,this case is whether or not 
the Teamsters employed by the Free Press who did not work 
during the entire period of the suspension-strike shoul$ 
nevertheless, receive vacation credits represented by this 
period of time. Actually there are two separate periods 
to be considered...the 1968 vacations based upon credits 
earned in 1967, and the 1969 vacations based -'n credits 
earned in 1968." (Page 4) 

The Publisher and the Union have both emphasized that the issue is to 
be decided as a matter of contract interpretation and application. 

This proceeding is in the nature of a grievance arbitration, not an 
ar b^tration to fix the terms of a new agreement, or to settle the 
matter equitably or reasonably". The applicable contract language 
is found in the 1965-1967 Collective Agreement vjhich expired on 
November 17, 1967. It provided for vacations as follows: 

" ARTICLE IV 

"Vacations shall be on the basis of eligibility as follows: 

-Section 1. Regular full-time employees who have completed 
the following periods of continuous Service by December 31 
of the preceding calendar year shall be entitled to vaca¬ 
tions as follows: 

"Period of Service Vacation 

1 year but less than 3 years 2 weeks 
3 years but less than 5 years 3 weeks 
5 years or more 4 weeks 

"Section 2 . Regular full-time employees who will have 
completed less than one (1) year of continuous Service 
by December 31 of the preceding calendar year, and part- 
tirae, temporary or extra employees shall accumulate 
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vacation credits in the preceding calendar year to be 
liquidated in the following calendar year as follows: 

"Period Uorked Vacation 

208 hours straight time 1 day 

"Thereafter, one (1) day for each subsequent two hundred 
eight (208) straight-time hours or major fraction worked. 

"Employees who have not been full-time workers during 
their employment period, but who have been available at 
ali times for work can accumulate credits for a three 
(3)-week vacation in the following manner: Each ye^r 
represents 2,080 straight-time hours. VJhen these employees 
have worked 6,240 straight-time hours, they will be eligible 
for a three (3)-week vacation. 

"Section 3 . Vacation shall be taken t the convenience of 
the Publisher with pay at the employee's regular rate as 
averaged for the eight (8) weeks preceding such vacation. 
Overtime paid for time over forty (40) hours in any week 
shall not be considered. Each employee in Classifications 
E, L, N, and 0 (ARTICLE VII) who is qualified for a vaca¬ 
tion shall receive vacation pay at his weekly net salary 
as reported for Social Security accounting averaged for 
the eight (8) weeks preceding his vacation. For exceotions 
to this Section, see ARTICLE IV, Section 7. 

M Section 4 . Vehi cie allowance, if any, shall not continue 
during vacation period for any employee. 

"Section 5 . Employees will be allowed to pick their 
vacation times by seniority on a year-round basis. 

"Section 6 . A regular employee on leave of absence shall 
only accumulate vacation credits on a pro-rata basis for 
the time actually worked during the year or years in which 
the leave is taken. 

"Section 7 . Vacation pay for a Reliefman shall be at the 
average earnings for the preceding year but not less than 
the Reliefman's minimum wage." 

That language was carried forward without change into the curre;.t 
agreement, which by force of the June 18, 1968 Settlement Agreement 
became effective for three years from August 5, 1968, the date publi¬ 
cat ion resumed. Except for changes which are not now relevant, the 
quoted vacation language has appeared in previous collective bargain- 
ing agreements for about 15 years past. 
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The Union's principal arguments are these: 

a) Section 1 of Article IV of the Agreement governs the computation 
of vacations for regular full time employees having more than one year 
of continuous Service. Section 2 of that Article applies to other 
regular full time employees and to part time, temporary or extra 
employees. Vhile Section 2 provides that vacations in one year shall 
be fixed by reference to the accumulation and liquidation of "credits n 
bases on hours worked in the preceding year, Section 1 does not. 
Employees in the category encompassed by Section 1 are entitled to 
vacations based only and entirely upon their completion, by Decembe - 
31 of the preceding year, of the scheduled "periods of continuous 
Service". The employees here involved are these who qualified for 
vacations under Section 1, and the prorating of "credits" is not 
relevant or applicable to them. 

b) The form and content of Article IV, past practice by this Publish- 
er, and decisions by various arbitrators, ali compel the conclusion 
that time not worked because of interruptions in publication due to 
strikes does not break a period of continuous Service. Therefore 
employees covered by Section 1 of Article IV may not properly be 
deprived of their full vacation benefits as therein defined. The 
Arbitrator ought not by interpretation inject a new and additional 
condition precedent to vacations which clearly is contradicted by the 
language and past practical administration of Article IV, Section 1. 

c) There is no merit in the Publisher's contentions that the hiatus 
between the 1965-1967 and 1968-1971 contracts (i.e. from November 17, 
1967 to August 5, 1968) defeats the Union's clair, because (1) the 
language of the current Collective Agreement does not require that 
"service" must be completed during the term of a Labor Agreement, (2) 
the Publisher recognized as "service", time worked by supervisors 
(who are represented by the Union) during that hiatus, and (3) the 
past practice with respect strike shutdown situations at the Free Press 
has been to include time not worked by employees in the Tearaster's 
unit as continuous service. 

d) The fact that the Union has filed with the NLRB unfair labor prac- 
ticc charges against the Publisher based on events which occurred in 
the 1967-1968 labor dispute does not militate against the Union's 
position in this arbitration. The questions raised before the NLRB 
are statutory. The questions here to be decided are contractual. It 
is well established that the jurisdiction and responsibilities of 
arbitrators are not affected by recourse to the NLRB by a party to 
arbitration proceedings. 
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The Publisher's prineipal arguments are these: 

a) The contract does not require the payment of full vacation credits 
under the circumstances of this case, because such credits are»a forni 
of deferred compensation based upon work performed and pay received 
during the preceding calendar year. 

b) While it is undisputed that in many work stoppage situations which 
occurred at the Free Press between 1957 and 1967, employees in the 
Te£mster's bargaining unit were granted vacation credits for the 
period of the shutdown, there are a number of differences betv;een 
those situations and the one involved in this dispute. First, in four 
of them, 1957, 1958, 1961 and 1962, the duration of the shutdown was 
so short as to have little effect on vacation credits. They were de 
minimis. Second, for the periods of the 1955 strike (46 days), the 
1962 strike (30 days) and the 1964 strike (131 days) the subsequently 
exeeuted new collective agreements were given retroactive effect to 
the date of expiration of the former contract. Exceph for the 1967- 
1968 situation here involved, there never was a time vhen employees in 
the Teamster's unit were not covered (if not prospectively, then 
retroactively) , by the terens of «in agreement. 

By contrast, in the 1967-1968 situation the old Teamster-Free Press 
' contract expired on November 15, 1967, and the new one became effec¬ 
tive, without retroactive application, on August 5, 1968. Accordingly 
for the period for which the Publisher did not grant vacation credits, 
there was no contract in effect. 

c) Under the Agreement there are several kinds of situations where 
employees with more than one year of continuous Service receive only- 
pro rata vacation credits. In addition to leave of absence situations 
expressly covered by Section 6 of Article IV, vacation credits have - 
been customarily prorated by the Publisher (and accepted without 
protest) for employees who are discharged, or quit, or die, or go on 
military leave during the years preceding their vacation. Similarly, 
employees on paid sick leave during such year have been given vacation 
credits only at the rate (full p. y or half pay) they were paid while 
on such sick leave. 

#) "Service" for purpose of computing vacation benefits is different 
from "service" for purpose of bidding. Most arbitrators regard paid 
vacation as form of deferred compensation predicated on, and therefore 
properly computed by refereuce to the amount of, work performed or pay 
received in a preceding base period. The Union has indicated in this 
case and olsewhere that it regards paid vacation as an "earned benefit! 
It cannol be reasoned that an employee earns anything while he is 






neither working for nor being paid by his empxoyer. Accordingly, the 
concerned employees did not eam vacation credits from the Free Press 
during the November 1957-August 1968 strike-suspension period. 

e) There is no merit in the Union's argument that since 1955 the Pub- 
lisher has interpreted the contract to mean that employees are 
entitled to vacation credits for time they were furloughed during a 
shutdown. The Publisher's actions of paying full vacation benefits 
during that time constituted a unilateral grant, not required by the 
contract or supported by any negotiation or discussion between the 
Union and the employer. 

f) The interpretation for which the Union contends is inequitable, 
unreasonable and unjust. It would give more favored treatment to 
employees who lost work by reason of a suspension-strike than to those 
who lost work by reason of a recognized leave of absence. 

Numerous arbitration dec.isions have been cited to me. I have examined 
them with interest, but in view of the fact that none of them involved 
the parties to this proceeding I deem it unnecessary to discuss them, 
and in the interest of brevity refrain from doing so. 


Discussion and Conclusions 


In view of the stipulation that decision turns upon the interpretation 
and application of the terms of the Agreement, I am constrained to 
hold in favor of the Union. My reasoning may be explained as follows: 

While it is true in a broad sense that paid vacations are in the 
nature of deferred earned benefits, the conditions on which vacation 
benefits become due in the first place, and the extent and liraits of 
such benefits, are in all respects controlled by the terms of the 
contract between the Publisher and the Union. The concept of ,! earned 
benefits" can be relied on to correlate vacation time or pay with the 
nubmer of weeks worked in the preceding year only to the extent that 
such correlation is required by or is consistent with the terms of the 
Agreement as fairly construed. If, as the Union contends, the Agree¬ 
ment means that vacation time and pay as therein defined is due to 
employees who have completed periods of "continuous Service" as of 
December 31, the Publisher is in a weak co ntractual position to argue 
that it may withhold some portion of those vacations because of cir- 
cumstances which do not defeat fulfillment of the stated conditions. 
The Publisher's emphasis on "earned benefits" seems to me to be an 
appeal to equitable considerations which would be much more persua- 
sive if these proceedings constituted an "interest arbitration". 
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In my considered opi.nion the Agreement car.not fairly be construed to 
mean that vacations may be prorated in the circumstanc.es of this case, 
because: First, Section I of Article IV, unlike Section 2 does not 
predicate the length of vacations on the accumulation of "vacation 
credits". The text of Section 2 domonstratos that the parties knew 
how to fix vacations on an accumulated credit basis and their omission 
to express themselves in Section 1 in words similar to Section 2 rr.ust 
be regarded as a ciear indication that they intended a different con- 
cept would apply to employees covered by Section 1. My conclusion on 
this point is strengthened by the fact that insofar as regular 
employees'bn leave of absence" are concerned, the parties wrote a 
specific vacation prorating rule into Section 6 of Article IV. Had it 
been their intention to create such a rule for employees who did not 
work because of a suspension-strike situation such as is here involved, 
a few words added to Section 6 would easily have expressed it. 

Second, any doubt as to the meaning of Section 1 that might remain in 
one's mind after study of the language of ali of Article IV is com- 
pletely dispelled, in my opinion, by the evidence of past practical 
applications of the Agreement. The evidence is so ciear to the effect 
that on prior similar occasions the Publisher did not prorate vacation 
benefits that the Publisher is constrained to argue that its actions 
on those occasions should here be regarded as mere unilateral grants 
of benefits, and not as evidence of a practical contract interpreta- 
tion. I see no strength whatsoever in that argument. There is no 
proof that when in the past the Publisher gave full vacations to 
employees who did not work during strikes it simultaneously voiced an 
assertion that it was extending to them a gratuity for which it was 
not obligated by contract. Normally a party to a contract behaves in 
accordance with his belief as to its meaning, and I think the burden 
was on the Publisher to make it promptly ciear to the Union if its 
belief as to meaning differed frora its behavior with respect to grant- 
ing vacation benefits. 

The Publisher emphasize? a distinction between the present circum- 
stances and those which prevailed in prior suspension-strike shut- 
downs: That the new (1968-1971) contract was not made retroactive to 
the date of termination of the expired (1965-1967) contract. It is 
true that there was no Labor Agreement in effect on December 31, 1967, 
the controlling date for determining the continuous Service status for 
1968 vacations. (See Article IV, Section 1). But the absence of a 
Labor Agreement from November 15, 1967 to August 5, 1968 was never 
regarded by either the Publisher or the Union as a termination of 
employment or continuous Service. The Publisher's posted announcement 
of November 17, 1967, previously quoted, clearly indicates the con- 
trary. 
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During the hiatus between contracts, the Publisher was contractually. 
obligated only to the extent established by former contracts. In this 
arbitration it might have been argued, as in some of the cited arbi¬ 
trat ion cases it was argued, that the Publisher had no obligation 
what oever for 1968 vacations predicated on continuous Service status 
as oo. December 31, 1967 because no contract was in effect on that date 
The Publisher never said that it was taking that position during new 
contract negotiations however and does not advance that argument now. 
Moreover the Publisher executed a new contract with the Union on 
August 5, 1968, which contract restates the obligation for vacations 
set forth in the former contract. In submitting this case the Pub¬ 
lisher does not deny that under the 1968 contract it has some obliga¬ 
tion for vacations based on continuous Service status held at 
December 31, 1967. The only issue it raises is whether that obliga¬ 
tion is for a fuli vacation or a pro rata vacation. For the reasons 
herein recited I hold that it is obligated for full vacations, but I 
stress that such holding is reflective of the arguments here advanced, 
not those advanced in othcr cases by other parties. 

Other points advanced by the parties have been considered by me but I 
do not deem it necessary to extend this opinion to discus? them. The 
1967-1968 suspension-strike situation was a complex and difficult one, 
but I ara not called upon to, and in the frame of reference of this 
case properly may not, assess the pros and cons of the parties 
behavior with respect to it. The Free Press-Teamster Agreement large^r 
spe ales for itself on the point in dispute, and any uncertainty in the 
language raust be resolved in the Union's favor by the practical j.nter- 
pretation placed on it by the parties in prior years. The Agreement 
language, the past practical interpretation, and the fact that the. 
dispute was submitted as entirely a matter of contract interpretation 
distinguish this case from other arbitration decisions cited and in 
my opinion command the resuit for which the Union contends. 


Decision 
■ ■ ■ • " * # 

Under the Agreement it was improper for the Publisher to prorate 
vacations for 1968 and 1969 for full time regular employees merely 
because they lost time at work during the 1967-1968 suspension-strike. 


/s/ Gabriel N. Alexand er_ 

Gabriel N. Alexander, Arbitrator 

May 19, 1969 
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